[Week 5 – 06/08/06 Instructor Finn]
Prosecuting Gangs, and why it increases chances of incarceration
“We need to send a clear message to gang members that violent crime will not be tolerated.” – Timothy H. Bishop
“I was a gang leader. Although, it was a gang for defensive purposes.  It was not a gang to sell drugs.” – Jack Bowman
There is a nationwide war on gangs that flows from the community and into the prosecution efforts, state legislation, and federal laws that apply pressure to law enforcement in its ongoing battle to stay one step ahead of this increasingly violent threat.  For the most part, gangs are now being viewed in an “organized crime” light.  Federal Prosecutors are going after gang members with RICO behind them.  As gangs structure their roles into becoming more violent and criminal, (as studies suggest) law enforcement must also restructure the way they fight street criminals vs. gangs.  Gang affiliation can lead to lengthier sentencing, lower chances of parole and a perceived “guilty before innocent” mind set.  Let’s explore this in more detail (2005, Bureau of Justice Assistance, National Gang Threat Assessment).
The very definition of the term “gangs” is fraught with discrepancies.  There is no uniform definition of that term.  It can vary widely by “state-to-state”, police departments, prosecutors and even administrators of various gang related programs.  It is not a term of fixed legal meaning.  Currently prosecutors are favoring a “vertical” approach preferring to use one or a couple of attorneys with knowledge in gang subculture to prosecute several individuals in a case vs. one attorney per suspect.  Many states are still using existing criminal code to sentence those convicted.  This presents a  large problem in prosecuting juveniles because some state juvenile codes are not meant to take into consideration the serious nature of the crimes committed and some gang statutes do not allow for the prosecuting of juveniles.  There is a need for improvement in the existing laws on the books.  The gang culture has expanded to all areas of the United States and breed second and third generations of gang members.  Prosecutors have been working with families to remove this element by strengthening their cases and imposing stricter sentencing.  Another step forward was viewing a gang member as an individual vs. a group.  This help defines “gang related activity”.  


“Prosecutors regarded street gangs as distinct from more sophisticated organized crime groups, but they seemed less interested than police in definitional issues. With some important exceptions, prosecutors charged gang members and affiliates under State drug, homicide, assault, and other criminal laws far more often than they did under conspiracy, Racketeering Influenced Criminal Organizations (RICO), or specialized street gang laws” (Feb. 1995, Johnson, Prosecuting Gangs).  
These approaches and others are due in part to the continuing escalation in violence and sophistication of street gangs.  Sentencing is starting impose harsher and stricter levels of justice due to the serious nature of the increasing severity of the crimes.  Prosecutors do not want to wait for cases to go through the system – they are proactively going out with law enforcement during the investigation phase (Feb. 1995, Johnson).

The use of conspiracy laws allows prosecutors a “reach back” to those that helped commit a crime but were not actually at the scene.  “Existing laws in most jurisdictions also may allow more options for prosecuting than statutes specifically aimed at gang members and crimes. In Los Angeles, for instance:

 ". . . if it is established that a person is a gang member (e.g., through affiliation, clothing, witness testimony), the policy is to seek the maximum penalty.” – (Feb. 1995, Johnson)

This pursuit is guided by a shared belief that gang members commit more serious crimes then non-gang members over an extended period of time.  If there is gang related activity present, some states have a restriction on type of sentencing.  Some states under the STEP Act can even make it a crime to be a member of a gang and which is subject to a 1-3 year prison sentence.  There is a push by prosecutors to start defining more specific acts as a crime and carry a separate punishment.  Such acts as: pointing a firearm out the window of a vehicle, loitering, recruitment of gang members, etc., are just a few that could warrant this expansion of punishment (Feb. 1995, Johnson). 
The Gang Deterrence and Community Protection Act of 2005, lingering in a judiciary committee somewhere in the Senate, could have a negative impact if passed.  By sentencing juveniles as adults, there is evidence to suggest that sending a juvenile to adult prison may actually increase the number of crimes that person commits.  Increasing a prison has not shown that there is a reduction in youth crimes.  The Act, penalizes non-violent drug dealing and misdemeanors as crimes of violence.  This would increase the prison population, and place a strain on the judicial system.  The Act also suggests that the expansion of the sentencing guidelines would leave sole discretion of the government in an unreviewable decision to try juveniles as adults.  This Act would largely federalize the prosecution of criminal street gang members to include juveniles (Dissenting Views to H.R. 1279, Gang Deterrence).

In the justice system, Latino Hispanic youths and African American youths are over-represented in the U.S. justice system then whites charged with the same offenses.  Sentencing tends to be higher for these youths then their white counterparts (A call to action, www,buildingblocksforyouth.org).  Anti-gang laws have converted misdemeanors to adult felonies.  This has had a disproportionate impact on youth of color who are viewed as “gang-affiliated”.  Being labeled a “gang member” can be a serious problem for youths at sentencing.  Based on stereotypes that cannot seem to be broken, African American and Latino Hispanics, seem to adversely feel the burnt of stiffer punishment.  By labeling someone as having gang affiliations, they are more likely to be stopped by their Race/color and will impact their sentencing and can be extremely prejudicial to getting a fair trial. (A call to action).

While gang members are becoming more sophisticated and violent in the crimes they commit, the answer may not be a move toward stricter sentencing and federal prosecution for all gang related activity especially where juveniles are concerned.  Surely there is a middle ground approach that can be aimed at today’s at risk youths that will cut down the number of applicants for recruiting purposes.  Keeping an eye on gangs found to be associated with domestic terrorism and the growing susceptibility of gang members to be recruited to terrorist groups should not be overlooked and do require very strict sentencing.  By forming multiagency task forces and joint community groups we can hope to be effective in combating the escalating problem.
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